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UNITED STATES DISTRICT COURT 


DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA 
Case No. 4:24-cr-0086/QWT 
-against- 


RECONNOITERING, Before Qwerty, Chief Judge 


Defendant 


MEMORANDUM OPINION AND ORDER ON MOTION TO 
EXCLUDE EVIDENCE IN LIMINE 


Miscosyy, Esq., Assistant United States Attorney, for the United States. 
Elijah Junaid, Esq., for the defendant. 


Before QWERTY, Chief Judge, U.S. District Court for the District of 
Columbia: 

Defendant has been charged with a series of criminal offences. 
Counsel for the defendant seeks exclusion of evidence on the grounds 
that the Court cannot be entirely satisfied is not what the prosecution 
makes it out to be, namely a video of the named defendant, and is 


subsequently inadmissible. 


Authenticity and authentication of evidence is goverened by 
Federal Rule of Evidence 901, and “[t]he ultimate resolution of the 
evidence's authenticity is reserved for the jury.” United States uv. 
Hassanshahi, 195 F. Supp. 3d 35, 48 (D.D.C. 2016). See generally 31 
Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure 
§ 7104 (2d ed. April 2022 update) (“[T]he jury retains the power to 
determine what weight to give evidence in light of any questions 


concerning its authenticity.”). As such, the operative requirement is 
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that “in order to admit the proffered evidence, the Court must conclude 
that the proponent has offered a foundation from which the jury could 
reasonably find that the evidence is what the proponent says it is.” 
United States v. Roberson, 581 F. Supp. 3d 65, 77 n.7 (D.D.C. 2022) 
(cleaned up). The question of the weight of the evidence — i.e. its 
importance or persuasiveness — is not an integral part of its 
admissibility or authenticity. See United States v. Abukhatallah, 41 
F.4th 608, 623 (D.C. Cir. 2022) (dismissing arguments which “go to the 
weight of the evidence—not to its admissibility.”) (quoting United 
States v. Tin Yat Chin, 371 F.3d 31, 38 (2d Cir. 2004)) (emphasis in 
original). It follows that the “[t]he threshold for proof of authenticity is 
low; [the United States] need only ‘produce evidence sufficient to 
support a finding that the item is what the proponent claims it is.” 
Klayman v. Judicial Watch, Inc., 297 F. Supp. 3d 80, 84 (D.D.C. 2018) 
(quoting Fed. R. Evid. 901(a)) (emphasis added). 


Lastly, there is one common exception to Rule 901, which comes in 
the form of Rule 902, under which certain categories of documents are 
“self-authenticating”’, i.e. they do not need to be _ extrinsically 
authenticated. Videos and photographs are not usually such evidence. 
United States v. Lawson, 494 F.3d 1046, 1052 (D.C. Cir. 2007) (“As a 
general rule, tangible evidence such as photographs must be properly 
identified or authenticated before being admitted into evidence at 
trial.”) (citing United States v. Blackwell, 694 F.2d 1325, 1329-30 (D.C. 
Cir. 1982)). We do not need to reach that issue, however, since 
unusually, the motion appears to be directed not at the evidence itself, 
but at the law enforcement investigation report and affidavit filed with 
the evidence by which a law enforcement officer purports, in fact, to 


authenticate the evidence. 
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As best as the Court can discern from the concise motion and 
accompanying memorandum, the defendant seeks to exclude that 
evidence on the basis that its authenticity is contradicted by the name 
of the suspect appearing on the title of the evidence “Refconnoitering” 
(emphasis added), as opposed to “Reconnoitering”, the name of the 
suspect. That, however, is a question for the trier of fact, and at this 
stage the United States need only “demonstrate that, ‘as a matter of 
reasonable probability, possibilities of misidentification and 
adulteration have been eliminated.” United States v. Mejia, 597 F.3d 
1329, 1336 (D.C. Cir. 2010) (quoting United States v. Stewart, 104 F.3d 
1377, 13883 (D.C. Cir. 1997)). Evidence can be admitted as 
authenticated “in spite of any issues the opponent has raised about 
flaws in the authentication.” Hassanshahi, 195 F. Supp. 3d, at 48 
(quoting 2 Jack B. Weinstein, et al., Weinstein's Federal Evidence § 
901.02[3], at 901-18, 901-15 (2d ed. 2016)). 


Without conclusively reaching the issue of whether the evidence is 
authenticated or not, including by the very inclusion of the allegedly 
offending affidavit and report, we take note that the government may 
be in a position to authenticate the evidence at trial, whether by 
testimony or other proceeding. As such the motion is denied without 


prejudice as to a renewed challenge at a later time. 


It is so ORDERED, 


19th April 2024 


/s/Newplayerqwerty 
CUSDJ 


